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RULING ON MOTION. .  ' ;
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l.r n- t \
Defendan t ,

On Novernber L ,  2002, the def endant '  s Mot ion To

Suppress f i led  on August  8 ,  2002 '  came on for  ev ident iary

hear ing.  The def  endant ,  ( "  Corrgh l in"  )  /  was represented by

A t to rney  Leon  Sp ies .  f he  S ta te  f i l ed  a  Res is tance  To

Mot ion  To  Suppress  on  Augus t  15 ,  2002 ,  and  Add i t i ona f

Author i ty  In  suppor t  o f  Res is tance To Mot ion To suppress on

october  3L r  2002.  coughl in  f i led  a  Memorandum In  suppor t

o f  h i s  Mo t ion  To  suppress  Ev idence  on  November  L ,  2002 ,  t o

wh ich  the  s ta te  f i l ed  Add i t i ona l  Po in t s  And  Au tho r i t i es  on

November  5 ,  2OO2-  The  S ta te  was  rep resen ted  by  Asg is tan t

CountY At torneY Ster l ing  Benz '

The mot  ion qrows out  o f  a  s t 'op  o f  Coughl in  I  s  veh ic le

on  Tn te rs ta te  80  i n  Cedar  Coun ty ,  I owa ,  oh  June  2J ,  2002 '

for  speeding.  when Trooper  s tammeyer  o f  the rowa s ta te

paNro l ,  who  s topped  cough l i n ' s  ca r ,  I eaned  ins ide  the

veh ic r -e  to  d i scuss  the  speed ing  i n f rac t i on  w i th  cough l i n ,

he smeLl -ed f  resh,  not  burnt ,  cannabis  '  Fresh cannabis  has

a very  d is t inc t  odor ,  and s tammeyer  was cer ta in  the smelL
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was f rorn  f resh cannabis '  (No issue regard ing Starnmeyer 's

exper t ise  in  drug detect ion or  drug t rade issues was ra ised

at  the hear ing,  because he has had extens ive t ra in ing in

in terd ic t ing drugs and has been invofved in  200 300

ar res ts  fo r  d rug - reLa ted  ac t i v i t i es .  Seven  to  e igh t  o f

those ar res ts  invo lved major  in terd ic t ion inc idents  in  some

of  which cannabis  was found- In  1990 ,  S tammeyer  was

cer t i f ied  as  a  drug recogni t ion exPer t  by  the s ta te  o f

Iowa . )  As  he  conve rsed  w i th  Cough l i n ,  S tammeyer  was  to ld

he  had  s ta r ted  h i s  j ou rney  i n  Denver ,  Co lo rado r  3D  a rea

stammeyer  knew was a  d is t r ibut ion po in t  fo r  cont ro l led

subs tanceg .

When Stammeyer  re turned to  h is  veh ic le  to  determine

t h e  v a l i d i t y  o f  C o u E h l i n / s  d r i v e r ' s  l i c e n s e ,  h e  l e a r n e d

coughl in  had a  pr ior  c r i rn ina l  h is tory  for  cont roJ ' led

subs tances .  He  a l so  was  aware  the  M ich igan  l i cense  p la tes

on  the  ca l  we re  f rom the  De t ro i t ,  M ich igan  a rea ,  a  known

d is t r i bu t i on  po in t  f o r  d rugs .  coughr rn  con tac red  T rooper

Nev i I I e ,  t he  ISp  can ine  un i t  i n  t he  a rea ,  and  reques ted  h i rn

to  have  h i s  dog ,  "Ba ron"  ,  a  Be lg ian  Ma ]amute ,  conduCt  an

ex te r i o r  veh i c le  can ine  sea rch .  Be fo re  T rooper  Nev iL le

ar r ived,  Stammeyer  issued coughl in  a  c i ta t ion for  speeding -

When he gave the c i ta t ion to  Coughl - in ,  he aga in  smel led the

moderate  od,or  o f  f  resh cannabi  g  ,  He was very  cer ta in  o f
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the ident i  ty of  the scent he detect ed -  Upon be ing as lced,

coughl in stated he had no cannabis in the ca^r.  coughl in

a lso to ld  Stammeyer  he had no pr ior  ar res t  fo r  cont ro l led

subs tances .  Cough l i n /  s  den ia l  o f  p r i o r  a r fes ts  occu r red

be f  ore  the can ine search,  about  the t ime Stammeyer  to ld  h i rn

he  sme l l ed  f resh  cannab is  i n  h i s  ca r  '

Before  Baron conducted h is  wa] .k -around o f  the veh ic le '

coughr in  re loca ted  to  s tammeyer ' s  veh i c re ,  where  he  once

aga in  den ied  any  p r i o r  a r res ts .  A f te r  Nev i l l e  conduc ted

h is  can ine walk-around wi th  Baron,  he secured Baron in  h is

car and informed Stammeyer Baron had shown interest in and

"  a le r ted "  a t  t he  rea r  o f  t he  veh ic le  '

S tammeyer  re tu rned  to  h i s  veh i c le  and  asked  Cough l i n

fo r  pe rm iss ion  to  sea rch  h i s  ca r .  Cough l i n  den ied  h i s

requesE.  s tammeyer  then in formed coughl in  he knew of  h is

p r i o r  c r im ina l  h i s to ry ,  wh ich  coughr in  then  con f i rmed .

Coughl in  then was to ld  by  Stammeyer  there  was probable

cause to  search h is  veh ic f  e ,  a t  wh ich po in t  he l t ' l i rand i  zed

coughl in .  The search o f  the veh ic le  d isc losed approx imate ly

25 ,8  Pounds o f  f  resh canrrab is  '

In  add i t ion  to  the odor  s tammeyer  detected and

Cough l i n ' s  f a i l u re  to  te l l  h i rn  the  t ru th  on  two  occas ions

about  h is  pr ior  c r imina l  h is tory ,  Stanrmeyer  not iced

Coughl in  was nervous in  the car ;  h is  r ight  leg vras
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bounc ing-  Af ter  Baron 's  walk-around and a  d iscuss ion wi th

Nev i l Ie ,  Stammeyer  dec ided f rom aI I  o f  the c i rcumstances

conf ront ing h in ,  probable  cause ex is ted to  search

C o u g h l i n ' s  v e h i c l e .

A l though Coughl in  cha l lenges whether  probable  cause

ex i s ted  to  sea rch  h i s  veh i c le ,  t he  rna jo r  t h rus t  o f  h i s

argument  a t  the hear ing was that  Baron ne i ther  "a ler ted"  ,

nor  . .  in ,c ica ted"  dur ing Lhe walk-around o f  h is  veh ic le .

Th i s  Cour t  i s  conv inced  tha t  even  i f  Cough l i n ' s  con ten t i ons

rega rd ing  Baron  a re  co r rec t ,  S tammeyer  s t i l l  had  p robab le

c a u s e  t o  s e a r c h  C o u g h l i n ' s  v e h i c l e .  T h e  C o u r t  f i n d s '

however ,  based upan the ev idence P lesented,  Baron both

"  showed in tereSt"  and "  a ler ted"  dur ing the walk-arOUnd of

C o u g h l i n ' s  S U V .

Baron  d id  no t  " i nd i ca te "  du r ing  the  wa lk -a round '  I n

o the r  words ,  he  d id  no t  p inpo in t  t he  s t ronges t  a rea  o f

scen t  emana t ing  f rom the  veh ic le  by  e i t he r  b i t ' i ng ,  ba rk ing ,

o r  sc ra tch ing  a t  a  spec i f i c  l oca t i on  on  the  veh ic le -  When

Baron . ,  a ler ted"  however ,  Nev i l le  knew h is  can ine was

scen t i ng  na rco t i cs -  Ba ron  wouLd  no t  obey  Nev i l Le ,  h€  began

breath ing more heav i ly  and became more nasaI ,  and he turned

his  body in  a  perpendicuLar  fash ion toward the veh ic le

be tween  the  d r i ve r ' s  s ide  rea r  back  doo r  and  whee l  we l l .

Baron exh ib i ted s imiLar  behav ior  a t  o ther  po in ts  around the
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vehic le .  The dog d id  not  " ind icete , "  however ,  because the

vehic le  was parked a t  the s ide o f  a  busy in ters ta te

h ighway.  and i t  h tas  windy outs ide.  When veh ic les ,

par t icu lar ly  sern is ,  passed by,  add i t iona l  gusts  o f  w ind

occurred,  d i f fus ing the cannabis  scent .  Nev i l Ie  knew

Baron ' s  f  a i l u re  to  "  l nd i ca te "  rnean t  t he  quan t i t y  o f  t he

drug scent  was e i ther  excess ive or  min imal r  or ,  i t  was too

windv for  Baron to  locate  the main  source o f  the scent .

Dur ing January  o f  2002 |  Baron was dep loyed on 61

occas ions .  H is  behav io r  i nd i ca ted  na rco t i cs  scen t  on  24

occas ions -  On  23  o f  t hose  occas ions , '  na rco t i cs  were  found .

Of  course,  the fac t  that  narcot ics  were not  found on the

24r t .  occas ion does not  mean narcot ics  had not  been present

a t  one t i -me.  The can ine never  can te l l  whether  narcot ics

ac tua l l y  a re  p resen t ,  a l l  i t  can  do  i s  " i n fo rm"  i t s  hand le r

the re  i s  a  scen t  o f  na rco t i cs  D

The def  endant  /  s  exper t ,  Dr  -  Dan J .  Cra ig  f  rorn  San

An ton io ,  Texas ,  t es t i f i ed  Ba ron ' s  reco rds  se t  f o r th  on

S ta te ' s  Exh ib i t  2  and  3  demons t ra te  Ba ron  i s  no t  a  re l i ab le

drug detector  Canine.  fhe main  thrust  o f  Dr .  Cra i  q '  s

tes t imony  was  tha t  Ba ron  was  un re l i abLe  i n  the  i ns tance

invo l v ing  Cough l i n ' s  ca r  because  he  d id  no t  make  h i s  f i na l

response  o f  " i nd i ca t i ng / '  as  he  was  t ra ined  to  do '  S ince

Baron  d idn ' t  " i nd i caEe" ,  D r .  C ra ig  conc luded  h i s  behav io r

s6-3++



lvlAY, 4 2006 9:24AM N0, 2 3 6

could  not  re l iab ly  be sa id  to  show he had scented drugs

during the wal-  k-around '

The  S ta te ' s  expe r t  w i tness ,  Wende I I  Nope ,  ag reed  Baron

d id  not  "  ind icate"  dur ing the walk-around,  but  he sa id

Baron ' s  reco rds  show he  i s  a  h igh l y  re l i ab le  d rug  de tec to r

can j .ne .  He  tes t i f  i ed  Nev i l l e  was  sk i l l f u l -  i n  hand l i ng

Baron dur ing the walk-around,  and Baron d id  "a1er t "  a t  the

rear  quadrants  o f  both  the dr iver  and passenqer  s ides o f

the  veh ic le  -

Nope s ta ted Baron had not  been coerced by h is  handler  -

Based upon h is  observat ion o f  the walk-around,  he be l ieves

Baron smel led the odor  o f  cannabis  as  he was t ra ined to

de tec t ,  Nope  tes t i f  i ed  a l t hough  a l ]  dogs  g :ene ra l l y  a le r t

in  the Same nanner ,  each ind iv idua l  dogfs  a ler t ing and

ind i ca t i ng  behav io r  i s  s f i gh t l y  d i f f e ren t  and  the  dog ' s

handler  would  be more ab le  to  detect  a ler t ing behav ior  than

someone who was not f  arniJ i  ar wi th the dog -

Nope has spent  far  more t i rne than Cra ig  in  t ra in ing

and handl ing drug detector  dogs.  As a  mat ter  o f  fac t '

Cra ig  never  has t ra ined or  handled a  drug detect ing dog.

Nope,  oo the o ther  hand,  is  a  teach ing judge employed by

the  U tah  Po l i ce  Academy T ra in i t g  Fac i I i t y .  As  a  teach ing

judge ,  he  has  a t ta ined  the  h ighes t  l eve l  o f  acc red i ta t i on

awarded  fo r  t ra in ing  and  hand l i ng  d rug  de tec to r  can ines .

P ]
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He has been a  handler ,  a  depar tment  ins t ruc to t /  a  school  or

fac i l i ty  ins t ruc tor ,  a  po l ice  dog judge,  and, ,  f  ina I ly '  a

teach ing judge.  He is  cer t i f ied  to  c reate  new technology

or  t ra in lng for  new uses in  can ine detect ion.  He has

evaluated wel l  over l -  '  00 0 trained drug dogs .

Mr .  Nope is  more exper t  in  the area o f  drug d .e tec t ion

can ines  tha t  D r .  C ra ig ,  The  me thod  used  to  t ra in  d rug

detect ion dogs in  Utah where he is  respons ib le  for  such

t ra in ing,  has been used to  t ra in  approx i rnate ly  25 percent

o f  the more than 1-0  ,  00 0  po l ice  dogs acros s  the Uni ted

S t a t e s .  D r .  C r a i g  h a s  f a r  l e s s  e x p e r i e n c e  w i t h  d o g s .

The  de fendan t  reL ies  Pa r t i cu la r l y  on  the  case  o f

u n i t e d  s t a t e s  v -  J a c o b s ,  9 8 6  E  ' 2 d  1 2 3 1  ( 8 t h  c i r '  1 9 9 3 )  a n d

U n i t e d  S t a t e s  Y ,  H e _ r , g ,  1 0 7  F , S u p p , 2 d  1 0 8 8  ( D . C .  N e b , )  t o

suppor t  h i s  case .  Subsequen t  t o  Jagobs ,  t he  8 th  C i r cu i t

C o u r t  o f  A p p e a l s  d e c i d e d  U n i t e d  - S t a t e s  v '  M a r t i l e z ,  1 8  F - 3 d

3 9 9  ( 8 t h  C i r -  1 9 9 6 1  ,  i n  w h i c h  i t  s t a t e d :

f n  U n i t e d  S t a t e s  v .  J a c o b s ,  9 8 6  F - 2 d  1 2 3 t ,
1235  (a "  a ted  a  sea rch
warrant  because the po l ice  fa i led to  te l - l  the
magis t ra te  re levant  in format ion about '  a  drug
sn i f f .  The  po l i ce  sa id  tha t  a  d rug  dog
"  exh ib i ted an in terest "  in  a  package '  but  they
d id  not  te l I  the rnag is t ra te  that  the dog fa i led
to  a ler t  on t .he package,  '  -  V l Ie  he ld  th .a t  the
po f  i ce  v io la ted  F ranks  v .  De laware  ,  438  U  .  S .  l - 54 ,

1 5 5 - 5 6  ,  -  ( 1 9 7 8 ) ,  b e c a u s e  t h e  o m i s s i o n  w a s
made  w i th  a t  l - eas t ,  a  reck less  d i s rega rd  fo r
whether  i t  rnade the warrant  app l ica t ion
mis lead ing ,  and  we  fu r the r  he ld  tha t  t he  ev idence
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had to  he suppressed because the app l ica t ion d id
not  es tabL ish probabl -e  cause when i t  was
supplemented wi th  the omi t ted mater ia f ,

The magis t ra te  was not  to l -d  in  Jacobs a  seeond dog ca l led

to  examine the package invoJved fa i led to  a ler t  or  show an

i n t e r e s t  i n  i t .  '

No such fa i lu re  e i ther  to  in for rn  the magis t , ra t ,e  or  on

Baron ' s  pa r t  occu r red  i n  t h i s  case .  f n  add i t i on ,  t he  o the r

c i rcumstances ex is t ing in  th is  case v tere  not  present  in

Jacobs .  f  n . Iacobs ,  only the dog I  s behavior led to the

i ssuance  o f  t he  war ran t ,  f t  was  the  o rn i ss ion  o f  t he  Do l i ce

to  fu l l y  i n fo rm the  mag is t ra te  rega rd ing  the  dog ' s

ques t i onab le  a le r t i ng  behav io r ,  t he  fa i l u re  o f  t he  second

dog  to  a le r t  o r  show in te res t ,  and  the  absence  o f  o the r

c i rcumstances to  suppor t  the issuance o f  a  warrant  which

was  ob jec ted  to  by  the  Jacobs  cou r t .

f n  E g i r ,  e x p e r t s  t e s t i f i e d  t h e  d o g ' s  " a } e r L "  b e h a v i o r

cou ld  eas i l y  be  a t t r i bu ted  to  the  hand le r '  s  "  cue ing / '  o f  t he

an ima ]  du r ing  the  wa lk -a round  o f  t he  ca r .  The  He i r  cou r t

he ld  a ler t ing behav ior  a l -one is  too sub j  ec t ive  a  s tandard

to  es tab l i sh  p robab le  cause  w i thou t  an  ob jec t i ve l y

observabLe " ind icat ion"  by  the dog.

I n  t h e  i n s t a n t  c a s e ,  t h e r e  w a s  a  g o o d  d e a l  m o r e  t h a n

B a r o n '  s  a l " e r t i n g  b e h a v i o r  w h i c h  p r o v i d e d  p r o b a b l e  c a u s e  t o

s e a r c h  C o u g h l i n ' s  c a r .  T h i s  C o u r t  i s  n o t  c a l l e d  u p o n '
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there fore ,  e i ther  to  agree or  d isagree wi th  the Nebraska

cour t  that  a ler t ing wi thout  ind icat ing behav ior  a lone cou ld

or  cou ld  not  P lov ide probable  cause to  search '  Th is  Cour t

suspec ts ,  however ,  a  b r i gh t  l i ne r  P€E se  tes t  ho ld ing

arer t ing wi thout  ind icat ing behav ior  aLone does not  prov ide

probable  cause to  search an automobi le  for  drugs is

ove rb road .  I n  such  s i t ua t i ons ,  wea the r  cond i t i ons ,  t he

c a n i n e ' s  p r i o r  h i s l o r y ,  t h e  i n t e n s i t y  o f  t h e  d o g ' s

behav io r ,  and  the  hand le r ' s  expe r t i se  p robab ly  shou ld  be

cons ide red  on  a  case -by -case  bas i s  where  the  dog ' s  ac t i ons

p rov ide  the  so le  bas  j , s  f o r  a  war ran t l eSs  sea rch  '

Where fo re ,  t he  de fendan t ' s  Mo t ion  To  Suppress  i s

ove r ruLed .

Da ted :  November  J ,  20

J .  Madden ,  Judge
J u d i c i a l  D i s t r i c t

r i c k
ven th o f  I o w a
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